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SUMMARY

TheIe comments are submitted by DO Medford LiceIlIe, Inc. (liDO Medfordll),

the usipee of Stations KBOY(FM), Medford, Ot'eaon, and KROO(FM), Phoenix, Oregon

in opposition to a countaproposal submitted by Western States Broadcasting, Inc.

("Western"). Western seeks to delete Channel 249C-l in Altamont, Oregon in order to re

allocate it to Butte Falls, Oregon as Channel 249C-2. This counterproposal was in response

to an initial rulemaldn& filed by Terry A. Cowan ("Cowan") seeking to add Channel 284C.;.1

to Klamath Falls, a community adjacent to Altamont. Part of Western's counterproposal

is to allocate Channel 284C-l to Altamont (instead of Klamath Falls) as a replacement for

Channel 249C-l which Western proposes to allocate to Butte Falls.

DO Medford opposes the allocation of Channel 249C-2 to Butte Falls on grounds

that it repraents the removal of the only authorized service to Altamont, the largest

community in Klamath County. DRB Medford also points out that Butte Falls is within the

greater metro ala of Medford which is served by an abundance of radio signals. In

addition, the population disparity between Butte Falls (2S2 persons) and Altamont (18,S91

penons) is clearly violative of the statutory mandate under 1307(b) of the Communications

Act of 1934, as amended, which provides that the Commission allocate frequencies on a

fair, equitable and efficient basis.

FiDally, DO Medford submits evidence that Western, and its principal, William

zawila, have habitually failed to honor previous commitments to the Commission to file

applications aDd pursue in good faith the construction of other broadcast facilities. In

addition, Western's financial condition is such that it lacks the minimal financial ability to

undertake such proposals.

For the above reasons, DO Medford requests that Western's counterproposal to

reallocate Channel 249C-l from Altamont to Butte Falls as a C2 facility be denied.
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DO Medford License, Inc. ("DO Medford·), the assignee of Stations KBOY(FM.),

Medford, Otegon and KROG(FM.), Phoenix, Oregon, through its counsel, respectfully

submits its Commeftts to the countaproposal submitted by Western States Bro8dcasting, Inc.

(·Western") which opposes the ruIemakin& of Terry A. Cowan ("Cowan·) seeking to add

Channel 284C-l to Klamath Falls, 0reI0n as a fourth PM savice. Instead, Western seeks

to have this cbaRnel allocated to Altamont, <>recOIl, as a replacement channel for Channel

249C-l, authorized to Western for the operation of StatiOl'l KCHQ(FM) in Altamont, and

which Western now seeks to have removed from Altamont, Oregon, and re-allocated to

Butte Falls, Orqon, as a down-graded C-2 frequency in that community. Wesun. contends

that Butte Falls is entitled to a prefermce on pounds Channel 249C-2 would be a first local

service to Butte Falls and thus superior to Cowan's proposal to add a fourth local service

to K1amath Falls.

Western requests that the Commission modify its outstaIldinI constnICtiOl1 permit for

Station KCHQ(FM) on Channel 249C-l, to specify operation on Channel 249C-2 in Butte
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FalIsl • I.RIofar u its exiItin& autborization for CbaDnel 249C-l in AltamoRt is ooecemed,

Western would forfeit its opcntina npts on that channel in order to substitute CIwmel

284C-l u a new allocation in its place.

DRB Medford submits that the counterproposal and rulemakiDg of Western is

COIltrary to the Commission's rules and policies goverRing new PM channel allocations.

Moreover, the evidence in this cue clearly demonstrates that even if the Western proposal

was consistent with. the Commission's rules and policies, Western lacks the ability and has

no JeDWne intent to file a construction permit and CODstruct the proposal facility. In support

the followin& is shown:

STANDING

Stations KBOY(FM) and D.OO(FM) are Class C PM facilities which are located

within and provide wide area service to Iacbon County, including Butte Falls, Oregon.

Butte Falls is approximately ten miles northeast of the greater Medford metro area2 (see

Attachment A). The transmitter site specified by Western is approximately 2S KIn from

Butte FaIls3
• Should Channel 249C-2 be allocated to Butte Falls and made operational it

1 Section 1.42O(i) provides tIaat duriDc die coune of a ruJemaking the Commission may
modify die permit of an PM Itation to specify a new commUDity of license where the
IIDalded allotment would be mutually exclusive with. the permittee's present
usipment.

2 The IDIP submiUed by Weatem in its Counterproposal (Exhibit B-1) includes a boxed
depiction of the areater MeclfOld metro area. According to that map and
accompanying scale, Butte Falls is located about ten miles northeast of that metro
area.

3 Western has specified the coordiNta of the propoIeCl site for the Butte Falls site as
North Latitude 42° 22' 16" and West Longitude 1220 30' 08".
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would obviously compete for listenen IIld revenues in the Medford market. Accordingly

DO Medford has standing to participate in this proceeding.

INmODllC17ON

Watem is 1he licenllee of Station KWSA(AM), West Klamath Falls, Oreaon and the

permittee of Station IeCHQ(FM) authorized to Altamont, Oreaon. Both stations are located

in the greater IOamath Falls radio market. Western initiated operation with Station

ICWSA(AM) in 1987, a daytime operation on 1070 kHz. The station terminated operation

sometime in 1993.

Western is allO the permittee of Station KCHQ(FM). A COIlstruetion permit for this

station was issued to Western's wholly-owned predecessor in March, 1988, for a Class C

operation on Cbarmel 267C. In. January of 1990, Western acquired the permit in its own

name per aprofomta assignment (ue BAPH-891220EE). In the spring of 1991 Western

began broedcasting with Station KCHQ(FM) and filed an application for license (see

BLH-91OS10KC). Although the station was authorized to operate with an antenna height

above avenae terrain of 882 feet as well as 100 Iew of power, the station had failed to

construct or operate the facilities with operating values as specified in its permit. Shortly

after Western commenced operation with Station KCHQ(FM), its illegal operation was

discovered by the Commission. As a result, Western was assessed a forfeiture in the

amount of $1,000 for operating with unauthorized power and an unlicensed booster station

(see FCC Notice of Apparent Violation dated August 13, 1991 [official notice requested]

and attached FCC letter dated November 30, 1992). Since that time the station has operated
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OIl an iDtermittat bail, never haviIlI operated with full facilities. Station KCHQ(FM) went

dark in 1993 at about tile same time as its sister facility, Station KWSA(AM).

In 1991 Westall filed a rulemakinC seekinl to substitute Chanael 243C-l for

Cbannel 267C in Altamont. According to Westall this proposal would enable Station

KCHQ(FM) to improve service to residents in Altamont by resolving unspecified signal

problems. Western claimed that the terrain between its transmitter site and Altamont was

hilly and thus KCHQ(FM) was unable to provide an adequate signal. Accordingly it sought

a specified site to the west of Altamont4. The Commission granted Western's request to

substitute chaMels but specified Channel 249C-l instead of Channel 243C-3. The

Commission directed Western to file a minor change application on behalf of Station

KCHQ(FM) for a construction permit to operate on the new channel within 90 days of the

effectiveness date of the order. The order was effective September 8, 1992, thus requiring

Western to file OIl or before December 8, 1992. As of date Western has never complied

with that requirement'.

.. Iro8ically a~ filed in MM Docket No. 91-341 proposed to substitute
214C-l to Altamont in lieu of Channel 243C-l - the substitute channel Western now
aeeb for Altamont. HeweYer, W..... oppoaed the pant of this counfa' proposal
OIl pouIMIs that it would requite III aUocatioIl east of Altamont to avoid short spacing
with uotber station. That objection has apparently been removed.

5 Westem claiJu that it bu beat prevaUed in part from 1JPII'IdinI to Channel 249C-l
becau.e Statiolt KYRE(FM) in Yreka, California continues to operate on Channel
249C-2 (ue WeItem's Rapon_ dated OCtober 14, 1994). However, like Western,
the licataee of KYRE(FM) has been under Commission order to switch channels to
Cbatmel21OC-l since Iatluary 2, 1992 (I« Rqort twl O'*r in MM Docket 90-646,
Mleued October 2, 1199 [DA-91-1180». However, there is absolutely no restriction
in that Order impeding or conditioning Western's obligation to shift channels in
Altamont.
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7JlB VlBSTBltN I'ltOl'OSAL

w.-m ftOW IIeks to IbancImt its existina authorization. on ChaDnd 249C-l for

Station XCHQ(FM) in order that it can foreclose the use of Channel 284C-l as proposed

by Cowan in IOamath Falls, while purportedly seeking to introduce first service on 284C-2

as a down-paded channel in Butte Falls.

Western claims its proposal to re-allocate Channel 249C-l to Butte Falls as a C-2

frequency repraents a first local service to that community and is otherwise consistent with

the Commission's rules. 'This is decidedly not the cue. The FCC made clear in the kport

and O,*r issued in the proceeding amending the rules reprding modifications of PM

authorizations to specify a new community of license that a new local service proposal is

not by itself sufficient justification to mnove an existing service, particularly one which is

the only authorized service in that community. Modijication ofFM and 1VAMthorizlltions

to Specify a New CorIfntunity o/LicelfSe (-ModftIcation-), 5 FCC Red 7094 (1990).

In fact the Commission adoptad a policy which presumptively prohibited the removal

of a community's sole local broadcast service on the grounds such removal would be

contrary to the statutory mandate of §307(b) of the Communications Act of 1934, as

amended. The Commission found that removing a community's only service was clearly

against this mandate to provide a fair, equitable and efficient distribution of radio

frequencies. The Commission said it was only in -rare circumstances- it might consider a

waiver of this presumption, observing that the

-. . . public has a 1e&itimate expectation that existina service will continue,
and this expectation is a factor we must weich indepeRdently apinst the
service beaefits that may result from reallottina of a channel from one
community to another, regardless of whether the service removed 00Il1tibRes
a transmission service, reception service or both. Removal of sena is
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warrIIlted O8Iy if t:he:re are sufficient public intelat factors to offset the
apectatiOIl of CORtinued service".

S FCC be at 7098.

In the Jlt1tlf/It:tIIIon the ComJlJiIlion clearly anticipated the kiad of dubious proposal

tendered by Western when it expressly clarified "that replacement of an operating station

with a vacant allotment or unconstruettld permit, altllough a factor to be considered in favor

of a proposal, does not adequately cure the disruption to existiDg service occasioned by the

removal of an operating station." The FCC went on to state that "from the public

perspective potential for service at some unspecified future date is a poor substitute for the

signal of an operating station that can be assessed today simply by turning on a television

set or a radio set. w6

Western's proposal is in open disrepRl of the public interest rights of Altamont to

retain. its existift& authorization for local service'. Altamont is a community of lIOme 18,S91

persons (United States Census, 1990), the largest community in Klamath County and the

largest community in the State of c:>recon outside of a metro area with only one local radio

service'. Moreover, it reeks of hypocrisy given the self-righteous pleas made by Western

only two years 110 when it petitioned the Commission to switch channels in Altamont so

6 It is not beyaId peradventure that Watcm may &qUe that Altamont has no local
service becauIe it has alreMy denied the community that service wheat it ccued
operation in 1993. ORB Medford truIU that the hypocrisy of such atJU1DeIlt is self
evident and akin to the defeftdaIlt who, bavinc killed his parents, seeks the court's
mercy on grounds he is an orphan.

, Westan admittedly has had an opportunity to solve its "severe financial" problems
and return. ICCHQ(FM) to the air by sale of the station to Cowan. (see Western's
response of OCtober 14, 1994). However, Western declined to do so.

I Al1amont is the adjacent community to Klamath Falls, Oregon (pop. 17,737), the
county seat of Klamath County (pop. S7,702).
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it could rekx:ate to ChMnel 247C-I at a lite OIl Cbue Mouatain and -provide improved

service to AltaInoRt-. A1ttImoftt. ONfO'I, 7 FCC Red 4S99 (1992). On this basis the

Commission agreed with Weltem and cbanled the Altamont channel to 249C-l at the site

specifically requested by Western.

Western seeks to abandon service to AltamOllt and void its pervious commitments

to the Commislion and the Altamont public on grounds ChaRnel 249C-2 is now more

valuable to Butte Falls, a population poupina (Western's Janaua&e) of 2S2 persons than it

is as an autb.ori.zed cbaMel in Altamont, a community of over 18,SOO persons. Obviously

Western's intentions of two years ago are no longer current. However, Western has

presented no reuon for its failure to proceed on those earlier representations. On these

grounds alOIte the good faith and sincerity of the Western counterproposal is suspect.

WBSTBltN'S 1WJl'OSAL IS CONTVJlY TO Il.42IJ
OF mB COMMISSION'S llULBS

Western bas ipored the MOtlVfciltion order and made no attempt to justify the

mnoval of Altamont's only existing service, even though the ModiftctJlitRI clearly requires

such a showinc before removal will be considered. But even assuming arguendo that

Western bad submitted the requisite waiver showing, neither the facts nor legal precedent

would support such removal.

Section 307(b) of the CommUDications Act maDdates that the Commission. -fairly,

equitably aad efficiently distribute frequencies among the several s&ates and communities.

Generally, if a community is incorporated or is listed in the United States Census, that is

sufficient to demonstrate status as a community. - Although broadly speaking a community

consists of an identifiable population group being with common local interests, there is no
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bard and fast rule to apply in decicliDa whether a particular population grouping constitutes

a community aad an MleYIDt facts in eICIt cue mUll be weighed. ~e DeclarfltOry RJding

Cmtcerni1lg 1M MetMing tUfd Fleet of~etioIt 73.642(0)(3),55 FCC 2d 1987, 189 (1975).

Here, while the community of Butte Falls is an incorporated community, its status as a

community for allotment purpoIeS is ambiguous as it clearly does not have the

charlcteriltics of a bona fide commURity. Islesboro, Moine, 8 FCC Red 4869 (1993)'. To

beIin with, Butte Falls is a small commuuity clearly in decline. Baled upon the official

United States Census figures datin& back to 1940, the biah water mark for population in

Butte Falls was 428 penons in 1980. By 1990 the population had dropped to 252 persons,

a decliJle of IIlOIe thaD over 40" 10. In Ihort, a serious question exists as to whether or not

a genuine "community" exists as contemplated by the Commission's rules and the

Communications Act.

Other than ret'eR8cina its iDoorporation, Western makes no effort to demonstrate that

Butte Falls tau thole charlctailtics wIlich miaht otherwise qualify it as a community for

allotment purposes. Although Western states that Butte Falls has an "idaltifiable population

, In Is1Dboro, a petitiofter aoupt community statui hued OIl the claim the community
had u indf.pendeRt form of JO¥CIII--t, a full-time population of570, a post office,
schools, two JodIi.. estIblilhmellts, 25 buiReaes, and a listiD& in the R/I1ftl McNally
CoJrrmerdlll 1fotId Allar. Howevec, the Commission considaed this showing
"ambiJuous" and insuffici.eftt to eatablish. bona fide community status. The petitioner
was requited to provide additional data.

18 Availlble United States Census date for Butte Falls, Oregon dates back to 1940. Six
decides of data show a long-term declining population:

1940
19S0
1960

339
372
384

1970
1980
1990

358
428
252
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groupina" it emnny avoids diJcloIina that this "groupina" totals only 252 persons.

Inlteld, Wealem arpes that its Butte Falla propoal would bring new service to JOlDe

175,000 penonl. Given that this fi&ure is more repl'elefttaUve of the population of the

Medford SMSA, it allO is indicative of Western's real purpose in seeking the purported

Butte Falls allocation - the addition of an eighth Class C facility into the Medford-Jackson

County radio market.

Western claims its propoal would provide a first local service to Butte Falls. But

this is a flawed aawnptioIl Jiven the proximity of Butte Falls to the Medford market and

the policies let forth in RKO ~Mral (KFRC), 5 FCC Red 3222 (1990) and Faye and

lticJuIn:l n.ck, 3 FCC Rai 5375 (1990). The precedent established in these cases addressed

channel move-ins to suburban markets and the criteria to consider. Essentially the

Commission stated that where the suburban station, e.g. Butte Falls, would provide service

to the metropolitan area, e.g. Medford, and if the suburban community is relatively small,

e.g. 252 penons, it is within the urbanized area, and exhibits a high degree of

interdepe&dence with the metropolis, the Commission is generally disinclined to grant a first

local service prefermoe to the suburban community propoal.

Butte Falls is located approximately 20 miles northeast of Medford-Ashland, which

is the 208th largest radio market in the United States. The Medford SMSA encompasses

all of Jackson County which had a population of 146,399 persons in 1990. Medford itself

had a population in 1990 of almost 47,000 persons. The Medford-Ashland Oregon area is

considered one of the fastest growing areas in the State of <>reaon.

In contrast, Butte Falls is a small community of 252 persons, a population which is

diminishing, that lies about ten miles northeast of the metropolitan boundary of the greater
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Medford marbt (1ft Attachment A). DRS Medford submits that Western's proposal is

nothing IDO!e than an attempt at the wartificial and unwarranted manipulation of the

CommissiOll'S poIiciesw to relocate the Altamont chaJmel to the larger Medford-Ashland

market, the very object which the Commission sought to prevent in its ModijicoJion order

in MM Docket No. 88-~26, ~ FCC lled at 7098.

On the other hand, Altamont Oregon, the laqest community in Klamath County, bad

a 1990 population of 18,~91 penons. Station KCHQ(FM) (Channel 249C-l) is the only

service authorized to that community. Western's proposal would ignore the obvious

disparity in the population groupings between Altamont and Butte Falls and submits

absolutely no justification for its ploposal to delete the only presently authorized service to

Altamont. The mapitude of this disparity is made plain by the fact that the population of

Altamont is 71 times larger than that of Butte Falls. Convenely, the population of Butte

Falls is only 1.3" of the population of Altamont.

Moreover, there is no lack of radio savice to Butte Falls, with no leu than eight PM

stations and nine AM stations providinc service to the communityll. Not included in these

services are the station providing coverqe to Butte Falls from the Klamath Falls market

area.

WIlSTBlIN'S JaNllSSION OF 1N7"DBST
TO l'UltSVB THE CHANNEL IS NOT GBNUINB

WesIaD auerts that ifCbamlel249C-2 is allocated to Butte Falls, it will file a minor

chance application to modify its authorization for Station KCHQ(FM) so it can provide a

11 see attIdled IIIIp submitted by DO Medford with its application for the assignment
of licenaes for Stations KBOY and DOG (Attachment B).
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tint IeI'Yice to Butte Palls. In the mapanimity of the moment, Western alIo promiles to

file for the repIacemeIIt cbannel (2114<>1) in Altamoot it seeD to have substituted for the

existing service it simultaneously seeks to abandon. Like its previous ~tations and

commitmeats to the Commission, Western's expressions of interest ring hollow.

It is axiomatic that any proposal for the allocation of a new channel requires a

genuine expression of intaat in filiD& an application for the propoaed fnlquency, and if

granted, pursuinc the timely construction of such a facility. Western and its controlling

principal, William Z&wiJa, have had at least four opportunities before the Commission to

demoIlItrate tbeir sincerity and good faith in fulfilliag such commitments. On all four

occasions they have bJacbed tbae commitments.

(a) 1CCIIQ(Df). ....... Western has spent nine yean ill the Commission's

administrative procesIeI al1e&edly pursuinc a permit and license for a full Class C

facility in Altamont. After being issued a construction permit in March, 1988 for

a 100 Kw station using an antenna at a height above average terrain of 882 feet,

Western spent more than three years building a sub-standard facility which it finally

attempted to liceBse in May, 1991 (See BLH-91OS1OKC). But this effort was a sham

u revealed shortly thereafter when the Commiuioft discovered the KCHQ(FM)

facility wu operating with reduced power and with an unauthorized booster

station - apparently put into use when Western elected not to build the full Class C

facility u authorized (see Attachment C)12.

12 Ailee the FCC dilCCJVenMl W....'s illepl~ of Statioll KCHQ(FM)at
reduced power, it filed a requeIt on Aupst 13, 1992 for a Special Temporary
Authority to operate at reducecl power. That authority wu granted for a period of
four months aad expired OIl December 13, 1992. After it expired, Western never
renewed the STA, but continued to operate Station. KCHQ(FM) at reduced power and
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'I'herafter, in 1991 Westan filed apetition for rulemaking to switch channels

in order to improve coverage from a site on Chase Mountain west of Altamont. The

Commission JIII*ld this mquest on July 23, 1992 and directed Western to file a

minor chMae 1JPIfIde application by December 8, 1992. It is now two year later

and Westan bas yet to file that application or otherwise meet its original

commitmellt to pursue the 1JPIfIde.

(b) • ."" 5NGSfIlM). eM". CtII...· Western's priftcipal sbuehoJder

(SI "), William zawila13
, thmuJh one of his several companies, also holds the

permit for Station KNGS(FM). This permit was iJsued more than six years ago and

has never been built (s~~ BPH-8S0709MT, issued OCtober 19, 1987).

(c) ....KXF&IAM). T........ CaHftnde. Mr. zawila was the permittee

of Station KXBR.(AM), a 1 Kw station authorized on 1060 kHz in Templeton,

California (au BP-851126AF). However, after he failed to build the facility, the

Commiaioll cancelled the permit and call sign.

(d) Strt!e JCNKD(JIM).lerIIeed, e"...... Through use of educational

fowadations created and controlled by Mr. zawila, he has applied for permits on

various commercial PM frequencies. One of theIe applications was aranted and a

permit issued on August 4, 1992 for a new PM station in Earlimart, California

without any further authority until operation was suspended sometime in 1993.

13 It is difficult to determiAe die acope and accuracy of the ownership of the various
COIIIpIDia I8d busiJless entities owaed by Mr. zawiJa. For inltaDce the Jut annual
oweenIIip ....,...t on file at die CommiuioR for Western and Stations KWSA and
KCHA(PM) is dated in 1990. The Commiuion's 0wDersIdp Records contain no
sublequeat ftlIJOftI by Western for calendar years 1991, 1992, 1993 or 1994, despite
the requimDent of Section 73.3615(a) that reports for Oregon stations be filed on or
before OCtober 1 of each year.
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(BPH-880826NB). To date that facility bas never been built and a further extension

of time ill which to COBstruct is peIlding14.

Given. the proven and habitual failure of Western and its principal to honor any of

their previous commitments to the Commission to punue and build new facilities, there is

abIolutely no auurance they will do so with regard to this present proposal for Butte Falls

and the repllcement frequency in Altamont. Without such assurances, Western's

COUftterpmposal should be rejected.

WBSfJlllN IACD 1'JIB &tS1C JI'lNANCIAL UlLlTY TO FJLB
AND ru.SUB THB nol'OSBD AILOCATIONS

Westall's ability to honor any commitment to pursue a new broadcast service is

further undercut by its own acbowledgment of "severe financial" problems. A1reIdy

Western bas conceded its "severe financial" problems, citing them as ORe of the reasons it

has been unable to return Stations KWSA and KCHQ(FM) to operation. Nonetheless,

Western bas insisttJd it is attemptina to reorpnize financially so that the stations may be

returned to the air. But again, Western diuembles the facts. Based on information and

belief drawn from information provided to undersigned counsel by the local utility company

serving Klamath Falls and tax officials for Klamath County, there is very little likelihood

Western will overcome the financial pmblems faciIlI it. Not only has electrical power been

cut off to its studios (and equipment appareRdy repossessed), but personal property taxes

(now is excess of $12,000) on Western's equipmalt remain unpaid since July 1992.

14 ACCORIinI to Commissioft meonls, Mr. zawila's office also provides front addresses
for the permittees holdiDI pennia for Station XZPD(FM), Ford City, California, and
Station ICZPO(FM), linday, Califamia. 1beIe permits were issued in 1990 and
1991, tapeetively, but have never been built.

-13- Comments to Counter Proposal of Western States BroIdcasting, Inc.



AccorcIiBIly, short of sale, there is no l'eUOftIbIe likelihood Western can. taum the stations

to operation. Faced with this problem, there is not even a marginal possibility that Western

can meet any commitment to pursue the proposed allocations in Butte Falls and Altamont.

CONCLUSION

In vjew of the above, DItB Medford rapectfu1ly submits that the counterproposal

submitted by Watan must be rejected OIl pound. that it will reeder' a public diuervice to

the community of Altamont by removal of its only authorized service. Furthermore, it is

totally contrary to the statutory mandate that frequencies be allocated consistent with the

goals set forth in 1307(b) of the Communications Act. Finally, the Commission's records

conclusively demonstrate that the commitments of Western and its principal, William

Z&wila, are entitled to absolutely no credibility. Mr. Z&wila and his entities have

consistently abused the Commission's rulemaking processes in pursuit of frequency

allocations for which he has neither the ability nor interest in construction. Accordingly,

Western's counterproposal submitted in this proceeding should be summarily rejected.

Respeetfu1ly submitted,

LUVAAS, COBB,R.ICHARDS&FRASER, P.C.
Attorneys for DO Medford License, Inc.

~~~
i DOMINIC MONAHAN

DATED: December 3, 1992
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CEIlTD'ICAD or SAnCE

I,~~ ICemper, a secnary ill the Jaw offices of Luvau, eot.b, Richards "
Fruer, P.C., ca1ify dIat I have 011 tbiJ 3rd .y of December, 1994, .. by United States
Mail, ,... "..., 011 behalf of DO Medford License, Inc., copies of the foregoing
"Comments to Co1mtapropo8al of Western States Br08dcasting, Inc." to:

William L. zawila, &quire
12SSO Brookhunt Street, Suite A
GanIen Grove, CA 92640
Attorney for Western States
Broadcasting, Inc.

Leonard S. Joyce, Eaquire
5355 WilCOllD Avatue, N.W., Suite 300
Washington, D.C. 20015

Attorney for Terry A. Cowan

Jolm A. 1CarouIos, Acting Chief
Allocations BraDch
Federal CommUllications Commission
202S M Street N.W., Room 8322
Wuhington, D.C. 20554

Mr. Leslie X. Shapiro
Allocations Bruch
Federal Communications Commission
202S M Street N.W., Room 8322
Washington, D.C. 20554

Mr. Larry Bads, Chief
Mass Media Bureau
Federal Communications Commission
Audio Services Division
1919 M Street, Room 302
Washington, D.C. 205S4

Mr. Norman Goldstein, Chief
EBforcement Division
Federal Communications Commission
2025 M Street, Room 8210
Washington, D.C. 20554
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HATFIELD & DA1fSON
CONSULTING ENGI?\"EERS

MULTIPLE OWNERSH IP STUDY SHOW ING AM & F~ 5TAT IONS RE
70 dBu CONTOURS OF KROG(FM) &KBOY(FM)

PREPARED FOR DESCHUTES RIVER BROADCASTING, INC.
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Richard M. Smith
Chicf. Field Operations Bureau

. Federal Communications Commission

R.eleas«1: December 16, 1992

'5'503 326 7841 FCC PORTLAND

I\IA ~ f:/~ yo c:.,1..fp s1'A. .f:/.....
11:58

Dear Western States Broadcasting:

Re: Notice of Forfeiture
issued to Western
States Broadcasting
(Station KCHQ-FM)
on Aupsl 27, 1991.
3153502-91010
P0-910091

Attention.: Mr. William L. Zawila
President

12/02/94

CERTIF1ED MAlL NO.
RETtJRN RECEJPT ltEQtJESTEO
Western States Broadc:astiDg
12550 Brookhurst Street. #A

._.•_~ GJ:o.ve. Califomia.92640.

FILE ~
;~~---------------w-est-e-rn-in-its-I-un-e-l3-.-l-q-q.,-_.-I-et-ter-s-ta-tes-.-,e-v-era-l-r-easo--ns

~~ wily the monetary rorfeiture penalty shoull! llOt be im-
~~~4 ",,--0..) Beron the poseci. Western's main arpment is thac payment of the

~..~ C'\ '\l!lCUeral Commualcadons Commission 51,000 monetary forfeiture penally would ClIuse'it financial
~..~ ~ -J ~1Daton.D.C. 20554 h.an1!hip. and It sUbmiued laX returns and operatinc state-

"a.'t) ~~ ~~r:a ments to document its claim.
~-e- \~ ~"\)~ Section S03(b)(2) of tbe Communications Act of 1934

~~ diACtS the FCC to take into consideration ability co pay in
~~ IZrl'ER assessinr monetary forfeiture penallies. 47 U.s.c. Section

Noyember 30, 1991 S03(b)(2). Based on this c:onsicleration. the Sl.OOO mone
tary forfeiture penalty is held in abeyance for three yean
from the date of this letter. If during that pedo.:!. tbe same
Violations are not repeated. there will be no obligation to
pay the monCWJ forfeiture penalty. However, if eith" of
the violations should occur apin during this period, West
ern will be obUpted to pay Ihe 51.000 mOnf'lary forfeiture
peaalty imposed. by this forfeiture proceedin&, as well as
any additional f'orfl:itures for t he new yio/atio n•

Western', Other arpmenc:r ere: lhat the booster- wu sub
sequently approved by the FCC. the oooster operated with
in the contour of KCHQ-FM's service area. Ihe booster did
not cause: interference. KCHQ-FM was receiving com
plaints that the signal from itS main transr:litter site was
deficient. that it "honestly believed in pt!. fa ith that its
action" was proper. and tbat It has no prior violations.

The operation of the main transmilter at reduced power.
Ind the wdicensccl booster .'lfaciun clearl)" violated the
terms of Western's license and the FCCs ru les. AlthouSh
the booster was subsequently Ih:ensetl by the FCC and did
not cause interference, these factors do not I: W"I:: the: viola
tioa. Furthermore. a lic:ensee'~ isnoranc:e of the FCCs
rules does not excuse a violation. Tridd SrOQdCiUlin, Com·
pany, Inc., 96 FCC 2d 123'. 124-2 Il984).. FInally, the
Sl.000 pewty imposed on WQI(crn was wit!lir. the range
of the usual pena.lty assessed h~ the FCC in early 1991 for

Tbis is in t1lSponM to JOur letter date:1 June 13. 1992. to a first violation of the rules ino,:ul ..ed.
the Federal Communications Commission (FCC). Wallin&-
ton. D.C. Your letter rcql4CSled "reconsil1eration •.• by the By holdlnl the lbrfeiture penalty in abeyance. the FCC

.' Commission" of a $1.000 monetary' forrtiture penalty that seeks to achicye its enforcement goals while maklJII 81-
. -the FCC imposed on Western Slates Broadcasting (West- lowance for Western's CUrTent financial conditicn. When a

em). person accepts a broadast license from t;"le FCC. that
person taJces on the responsihility to c:otr.pl;' with the

As explaiaec1 ~low. we ate ~rminc.the S.l.OOO pe~l~y. FCC, rules. Please exerche I:are in the future to comply
but 'M: an: holdUlfi the re:~uln:mcnl .,hat ~t be paid In with these rules. The FCC take-; \0:1"" !leriou::ily it.~ ciuty to
abeyance for three years. If dunng thIS penod. the same enforce its rules. •
yiDlatiQDs are ~t r:epeatecL ther~. ~I~ be n.~ oblip!iQ!l..!C? ... _ . _ _ _." __ . ,
pay the penalty. S· l" - - - .-

On AupIlSl 27, 1991. the FCC issued Western a Notice of \Rcere y,
Forfeiture for a $1.000 monetary forfeiture penaJty for
violariD. lu FCC station authorization and Section
73.1'6O(d) of tbe FCCs rules by operadnc its station
KCHQoFM at redllCCd power, and by operating a broadcast
booster acion without FCC authorization. 47 C.F.R. Sec
tion 73.1500(cl). Western appealed this decision to the FCC
on September 25. 1991. The FCCs Field Operations Bu
reau replied on May 13. 1992. that it was treacinl Western's
appeal is i P«ition lbr Reconsideration under Section'
1.106 of tile fCC! rules. and atflrmed cbe S1.000 penalty.
~7 C.FJL Section 1.106. Western's June 13. lQQ2. letter
requests "reeoauideration ._ by the Commission." £t is not
clear whether Westetn is now requestinr [he FCCs Field
Operations Bureau to recoauidcr i15 reconsideration.· or
whether Western wishes to file o.n "Application forRe-
view" to the FCC's five person Commission under Sectiori -..
1.IU of tbe FCCs rules. 47 C.F.R: Secdon I.II'. We are'
treadnJ Westem's request as the fonner. . .

• 1. ..... 0."
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